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BEFORE THE ILLINOIS POLLLTION CONTROLBOAR]) ~
___________________________ STATE OFILUNOIS

MICHAEL WATSON, Pollution Control Boord

Petitioner, No. PCB03-134

vs. (Pollution Control Facility Siting Appeal)

COUNTY BOARD OF KANKAKEE COUNTY, ConsolidatedWith PCB03-125,03-133,
ILLINOIS, and WASTE MANAGEMENT OF 03-135)
ILLINOIS, INC.,

Respondent.

1~$PONSETo THE COUNTY’S MOTION TO BAR AND FOR SANCTIONS

Now ComesPetitioner Michael Watson, by andthroughhis attorneysat Querrey&

Harrow, Ltd. andasand for his Responseto the CountyBoardof Kankalcee’s(County Board)

Motion to Bar andfor Sanctions,statesasfollows:

1. PetitionerWatsonfiled his List of Witnessesto Testifyat thePublic Hearingon

May 2, 2003 (WithessList). In response,theCountyBoardtiled a Motion to Bar andfor

SanctionsagainstPetitionerWatson. TheCountyBoard’sMotion, both with respectthebar

andsanctionsis unjustified,andwith respectto sanctions,doesnot meetthe prerequisite

requirementfor filing suchamotion underSection101.800of the Illinois Pollution Control

Board (IPCB) rules.

2. The County Board seekssanctionson the apparent basis that it incorrectlyperceived

thereferenceto “ElizabethHarvey’7 on the WitnessList to be “flaunting of repeateddecisions

on this issue,” (Motion ~). Nothingcanbe further from thetruth andnothingin the Witness

List “flaunts” anyperson,orderor issue. Further,thefact that a Motion with suchserious

allegationsagainstcounselfor Petitionerwould be filed by counselfor the Countywithouta
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coi.Irtesycall to clarify the intent of thefiling if it wasnot understood’,is outrageous.

3. Ms. Harvey’snamewas footnotedwith a referenceto Footnote2. Footnote2

referencestheHearingOfficer’s two orders,thefirst pertainingto thediscoverydepositionof

Ms. Harvey (andMr. Moran,amongothers),and thesecondpertainingto aRule 237 request

filed by counselfor PetitionerKarlock. Thefootnotegoeson to say:

“Petitionerreserveshis objectionsto this ruling andreiterateshis
responseto objectionsto thediscoverydepositionof this
individual thatsinceMr. Mo[r]an andMs. Harveyweretheonly
two peopleidentifiedasbeing involved in theirconversations
occurring,ex parte,duringJanuary2003, andprior to the
County’s decisiononJanuary31, 2003, they aretheonly source
for informationconcerningthe exactsubstanceof that
communication.”

4. The fact that thenamesof Mr. MoranandMs. Harvey’snamesarefootnotedwith

anacknowledgementof theHearingOfficer’s rulings and areservationwith respectto

Petitioner’sobjections,shouldhavesignaledthat the listing of theseindividualswashardly

intendedto “harass,”be” vexatious”,andwhateverothertermstheCounty Boardhas

unjustifiablyusedagainstPetitionerWatson.

5. To clarify theWitnessList: Mr. MoranandMs. Harveywerelisted in orderto

~~çrve the issueon appeal. Absolutelynothing, no word, no Sentencein Petitioner’s

WitnessList rising to the level of “vexatious” or “flaunting” and suchallegationsareoffensive

on their face. Should PetitionerWatsonnot havelisted thesetwo individuals, surelythe

County Board would arguePetitionerwaivedthe issueon appeal.

6. Preserving by repleading with reservationis not only acommonlegal practicein

Illinois, it is a perfectlyacceptableand non-sanctionableact. See, Pfaff v. Chrysler

Corporation,etal., 155 fll.2d. 35, 610 N.E.2d51 (S. Ct. 1992). In Pfaff, theIllinois
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SupremeCourt found thata party hadabandonedits rights to appealthe Section2-615

dismissalof certaincountsof its complaint, whenthe partyvoluntarily withdrew its repleading

of thosecounts,andamendedits complaintwithout thosecounts. Albeit acomplaintis

distinguishablefrom a discoverrequest,however,the legal conceptof a withdraw dueto

failure to preserveis thesame.

7. Moreover,both theCountyBoard’sallegationsofrepeatedviolations of IPCB and

HearingOfficer’s Ordersasa rationalfor sanctionsis unfoundedgiventhe circumstancesof

this case. First, PetitionerWatsononly listed thesubjectindividuals (Harvey andMoran)

once,prior to its WitnessList whenit joined in theCity of Kankakee’slist of deponents.

Second,had PetitionerWatsonnot madearecordthattheseindividualswerebeingrequested

to appearat thehearingby him, thenthe CountyBoard would arguePetitionerhasno right to

appealon that issue. Third, nowherein the WitnessList did it referencethe IPCB’s order of

May 1, 2003 and, in fact, Petitioner’scounseldid not at that time and(otherthantheCounty

Board’srepresentationsin its Motion) doesnot atthis time know what that Orderstates,as, to

this counsel’sknowledgeit is not yetpublishedon-line (counselhas lookedfor it) andhasnot

beenservedon counselfor this Petitioner. Further,with thetime limitations, numberof

filings, and depositionsthathaveproceeded(in this andothercaseshandledby counselfor this

Petitioner),sinceyesterday,whensuchanOrderwould havebeenentered,counselhasnot had

thetime to call the IPCB to orally find outwhat the Orderstates.

8. Finally, Section101.800(c)providesthat the IPCB considersthe following factors

in determiningwhetherto awardsanctions: therelativeseverityof therefusalto comply, the

pasthistory ofthe proceeding,thedegreeto which theproceedinghasbeendelayedor

prejudiced,andtheexistenceor absenceof bad faith. Therewasno refusalto comply by
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petitioner. the listing of Mr. Moranand Ms. Harvey on thewimesslist wassimply an attempt

~o preserveart objection. Petitioner’spasthistory in this proceedinghasbeenrespectful,

petitionerhascompliedwith HearingOfficer Orders,and, contraryto theCountyBoard’s

allegation,Petitionerhasnotviolated any Orderof this Boardor theHearing Officer. The

proceedinghasnot beendelayedorprejudicedby the inclusionof thenamesof Mr. Moran and

Ms Harvey in the witnesslist, andthe County Boardallegesno suchdelayor prejudice. And,

thereis no bad faith on thepartof Petitionerin filing thesubjectWitnessList, andthe County

Boardallegesno suchbad faith.

9. It is unfortunatethatthe intent to preserveratherthantheintent to call asa witness

was notunderstood,however,it is unclear,whetherit wouldhavemadeanydifferenceto the

CountyBoardhad it beenunderstood. It wassomethingthat a simplephonecall couldhave

avoided,shouldthe County Boardhavesomisunderstoodthewording of theWitnessList. It

is i~ somethingthat is sanctionabl&. It is ~ somethingthat warrantsa motionto bar.

Therefore,theCounty Board’sMotion to Bar and for Sanctionsshouldbedeniedasmootor,

alternatively,simply denied.

Dated: May 2, 2003 PETITIONERMICHAEL WATSON

of hi~~~dys

JenniferJ. SackettPohlenz
Q1JJ~RREY& HARROW, LTD.
175 WestJacksonBoulevard,Suite 1600
Chicago,Illinois 60604
(312) 540-7000
Attorney RegistrationNo. 6225990
Attorneys for Petitioner Michael Watson

I shouldbe notedthat no prayerfor or identity of asanctionis provided by the County Board in its Motion,

therefore,it is impossiblefor Petitionerto respondto that aspectof the Motion. Given no relief is soughton the
sanctionsportionof the Motion, Petitionerseeksto haveit strickenby the IPCB.
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PROOF OF SERVICE
I, Jennifer J. SackettPohlenz, an attorney, certify that I have served the foregoing

I~sponseto the County Board’s Motion to Bar andfor Sanctions,on the following parties
and personsat their respectiveaddresses/faxnumbers,this 2nd day of May 2003, by or before
the hour of 7:00 p.m. in themannersstatedbelow:
Vi~Facsimile _____________

DonaldMoran
Pedersen& Houpt
161 North Clark Street
Suite3100
Chicago,IL 60601-3242
Fag: (312) 261-1149
Attorney for WasteManagementof illinois, Inc.

Via Facsimile
Ker~nethA. Leshen
One Dearborn Square
Suite 550
Kankakee, IL 60901
Fax: (815) 933-3397
RepresentingPetitioner in PCB 03-125

Via U. S. Msiij
PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914
InterestedParty

Via Facsimile
Keith Runyon
1165 PlumCreekDrive
Bourbonnaise,IL 60914
Fax: (815)937-9164
Petitioner in PCB 03-135

Via Facsimile
GeorgeMueller
GeorgeMueller,P.C.
501 StateStreet
Ottawa,IL 61350
Fax: (815)433-4913
RepresentingPetitioner in PCB 03-133

Via U. S. Mail
LelandMilk
6903 S.Route45-52
Chebanse,IL 60922-5153
Interested Party

Via Facsimile
CharlesHeiston
RichardPorter
Hinshaw& Culbertson
100 ParkAvenue
P.O. Box 1389
Rockford,Illinois 61105-1389
Fax: (815)490-4901
RepresentingKankakeeCountyBoard

Via Facsimile
L. Patrick Power
956North Fifth Avenue
Kankakee,IL 60901
Fax: (815) 937-0056
RepresentingPetitioner in PCB 03-125

Via Facsimile
ElizabethS. Harvey,Esq.
Swanson,Martin & Bell
OneIBM Plaza,Suite2900
330North Wabash
Chicago, IL 60611
Fax: (312) 321-0990
RepresentingKankakeeCounty Board

Via Facsimile
BradleyP. Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Ste. 11-500
100 W. RandolphStreet
Chicago,IL 60601
HearingOfticer
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